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Deployment of Wireline Services Offering
Advanced Telecommunications Capability

)
)
)
)

CC Docket Nos. 98-147, et a1.

OPPOSITION OF RCN TELECOM SERVICES, INC.

RCN Telecom Services, Inc. respectfully submits this opposition to the petitions for

reconsideration filed by SBC Communications, Inc.' and Bell Atlantic, Inc.2 ("Petitions") of the

Commission's Advanced Service Order issued in this proceeding.3

RCN, by itself and through various affiliations, is a facilities-based competitive provider

of local exchange and long distance telephone services, high-speed Internet access, and

traditional franchised cable and/or OVS services, primarily to residential subscribers. RCN's

business plan emphasizes the residential market and is structured to offer consumers a

combination of local exchange and long distance telephone service, high-speed Internet access,

and traditional cable or OVS services in one bundled offering. Because the Petitions distort the

Petition for Reconsideration of SBC Communications, Inc., Southwestern Bell
Telephone Company, Pacific Bell, and Nevada Bell, filed September 8, 1998 ("SBC Petition").

2 Petition of Bell Atlantic for Partial Reconsideration or, Alternatively, for
Clarification, filed September 8, 1998 ("Bell Atlantic Petition").

3 Deployment ofWire/ineServices OfferingAdvanced Telecommunications Capability,
CC DocketNo. 98-147, Petition ofBellAtlantic Corporationfor Relieffrom Barriers to Deployment
ofAdvanced Telecommunications Services, CC Docket No. 98-11, Southwestern Bell Telephone
Company, Pacific Bell, andNevada Bell Petitionfor Relieffrom Regulation Pursuant to Section 706
ofthe Telecommunications Act of1996 and 47 U.S.c. § 160for ADSL Infrastructure and Service,
CC Docket No. 98-91, Memorandum Opinion and Order, FCC 98-188, released August 7, 1998
("Advanced Service Order").

No. of Copies rec,lJ~)
List ABCOE

OR1G1NAL



Commission's reasoning in the Advanced Service Order, RCN urges the Commission to deny the

Petitions and uphold its previous findings. The Commission's determination that incumbent

local exchange carriers ("ILECs") must provide "conditioned" loops is not inconsistent with the

Eighth Circuit decision in Iowa Utilities Board. Moreover, the Commission thoroughly analyzed

and correctly rejected the ILEC claims that it should use Section 706 of the 1996 Act to allow

ILECs to provide advanced services without complying with the core competitive provisions of

the 1996 Act.

I. The Loop Conditioning Requirement Does Not Violate the Eighth Circuit Decision

In the Advanced Service Order, the Commission noted that it is essential to the provision

of advanced telecommunications services that competitive local exchange carriers (tlCLECs")

have access to loops conditioned to provide those services.4 Specifically, the Commission ruled

that if a carrier specifies that it "requires a loop free of loading coils, bridged taps, and other

electronic impediments, the incumbent must condition the loop to those specifications, subject

only to considerations of technical feasibility."s Moreover, the Commission determined that the

incumbent may not deny such a request on the ground that it does not itself offer advanced

services over the loop.

The Petitions contend that this requirement violates the Eighth Circuit Decision in Iowa

Utilities Board.6 The Petitions argue that the Eighth Circuit prohibited the Commission from

4

S

Advanced Service Order, at' 52.

Id., at' 53.

6 Iowa Uti/so Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), cert. granted on other grounds
sub nom. AT&T Corp. v. Iowa Uti/so Bd., 118 S.Ct. 879 (1998) ("Iowa Utilities Board").
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requiring the incumbent to provide access to network elements that are superior in quality than

what the ILEC provides to itself, and therefore, the Commission could not require the ILECs to

provide conditioned 100ps.7

The Petitions' arguments do not warrant reconsideration ofthe determination that the

ILECs provide conditioned loops. In the Eighth Circuit decision, the Court did not prohibit the

Commission from requiring ILECs to modify certain unbundled network elements ("UNEs") if

the modification did not require the building ofnew networks. Instead, the Court expressed

concern that Section 251(c)(3) only required the ILECs to grant access to its existing network,

not to a yet unbuilt superior one.8 The Court reasoned that the ILECs are not required to provide

access to unbundled network elements that are superior to the ones in the ILEC~existing

networks.9

The requirement that ILECs provide conditioned loops does not constitute a requirement

that they build new, "superior" networks. Instead, the Commission required the ILEC to clean

up the loop so that the loop is not encumbered with devices that have accumulated on the line

over the years that interfere with the provision of advanced services. In addition, this

requirement is not burdensome, and would not subject ILECs to a broad requirement that they

build new networks or facilities, invent new technologies, or otherwise comply with any

unreasonable competitor request. Indeed, loops constitute a portion of the existing network and

7

8

9

SBC Petition, at 4; Bell Atlantic Petition, at 3.

Iowa Utilities Board, 120 F.3d, at 813.

Id.
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conditioning in most cases will simply restore the loop to its preexisting state before the ILEC

added the various devices that would interfere with provision of advanced services. Thus, the

requirement that ILECs provide conditioned loops does not rise to the level of the more far

reaching requirement that ILECs provide superior quality UNEs that concerned the Eighth

Circuit.

Moreover, the Petitions incorrectly contend that the Commission has required ILECs to

provide loops that are "superior in quality" to the loops provided to themselves. To the contrary,

the Commission required ILECs to provide CLECs with conditioned loops regardless ofwhether

the ILEC offers advanced services over the loop. Whether the ILEC provides advanced services

over the loop, however, does not necessarily relate to the quality of the loop. The

Commission's statement correctly means only that ILECs must provide the UNE in question in

this case -- conditioned loops -- regardless ofwhether the purchaser intends to use them for a

service that is not provided by the ILEC. This merely restates the determination in the Local

Competition Order that new entrants may use UNEs to provide any telecommunications

service.to

Moreover, RCN objects to the Petitions' suggestion that the ILECs do not themselves use

conditioned loops and CLECs are therefore requesting superior loops. To the contrary, the

ILECs do use conditioned loops in their own provision ofvoice services and conditioned loops

do exist in the ILEC networks. As explained above, a conditioned loop is nothing more than a

10 Implementation ofthe Local Competition Provisions ofthe Telecommunications Act
of1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red, 15499 at' 292. (1996) (Local
Competition Order), vacated in part, aff'd in part, Iowa Utils. Bd. v. FCC, supra.
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loop that lacks bridge tapst loading coils and other electronics that can interfere with provision of

advanced services. Even pursuant to the Petitionst interpretation ofthe Commissionts Advanced

Service Ordert if a ILEC uses conditioned loops for any aspect of their provision of servicet the

loop would not constitute an unbundled network element of"superior quality/t and must be

provided on request to CLECs.

In additiont it is clear that incumbents are, or will in the near future, be providing

advanced services and will need to use conditioned loops to do so. This would also require them

to provide conditioned loops on request even assuming that they were required to do so only

when they use conditioned loops for their own provision of advanced services.

II The Commission Correctly Refrained From Forbearing Under Section 706

The Petitions also claim that the Commission incorrectly determined that it lacked

forbearance authority under Section 706. II Specifically, the Petitions claim that the forbearance

authority granted under Section 706 is not dependent on the forbearance standards listed in

Section lO(a). These are not new arguments and the Commission should reject them once again.

As the Commission determined in its Advanced Service Order, Section 706(a) does not

require regulatory forbearance with regard to advanced services.12 Indeed, the statute merely

directs the Commission to encourage the deployment of advanced services by utilizing, among

other tools, regulatory forbearance. Section 10 of the Communications Act is the statute that

provides the authority to use regulatory forbearance and section 1O(d) expressly prohibits the

\I

12

SBC Petition, at 509; Bell Atlantic Petition, at 6.

Advanced Service Order, at '66.
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Commission from forbearing from the requirements of sections 251(c) and 271 until it

determines that the requirements have been fully implemented.13 The Commission correctly

concluded that it is implausible to believe that Congress would specifically carve out sections

251(c) and 271 when permitting regulatory forbearance pursuant to Section 10(d) but would

permit eviscerating those rules under Section 706.

Moreover, the Commission correctly recognized the policy behind the 1996 Act in

determining that Section 706 could not have been an independent grant of forbearance authority

when the broader statutory scheme and underlying policy objectives ofthe 1996 Act are

considered.14 Plainly, the cornerstone of the 1996 Act is the opening ofthe local exchange

markets to competition, for which section 251(c) and 271 are essential. As the Commission so

aptly noted, the words ofSection 706 taken out ofcontext do not provide sufficient support for

the illogical conclusion that Congress would explicitly direct that the requirements ofSections

251(c) and 271 not be lifted, but yet permit forbearance of those cornerstone sections with the

general language ofSection 706. 15

13

14

15

[d. at 167.

[d. at 171.

[d.
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III. CONCLUSION

For the foregoing reasons, RCN respectfully requests that the Commission affinn on

reconsideration that the ILECs must provide conditioned loops on request to CLECs and that it

lacks authority under Section 706 ofthe1996 Act to grant forbearance to the ILECs from

application of Sections 251(c) and 271. The Commission should deny the Petitions for

Reconsideration.

JosephKahI
Director ofRegulatory Affairs
RCN Telecom Services, Inc.
105 Carnegie Center, 2nd Floor
Princeton, NJ 08504

October 5, 1998
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Respectfully submitted,

~~
"'Russell Blau

Pamela Arluk
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, N.W. Suite 300
Washington, D.C. 20008
(202) 424-7500

Counsel for RCN Telecom Services, Inc.
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